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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

P l a i n t i f f ,  
) C ~ V .  NO. 89-0598 

1 
) 

) 

vs . 1 (Lamberth, J.) 
CAROL M. BROWNER, AD24XNISTRATORf UNITED 
STATES ENVIRONMENTAL PROTECTION AGENCY 
and UNITED STATES ENVIRONMENTAL PROmCT€QN 
AGENCY , 

1 
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ORDER GRANTING MOTXONJ,BY EPA (DATED X7LY 22, 1999) 
FOR AMENDMENT OF 0-H 1 OF T !  CONSENT DECREE 

AND JOINT MOTION BY SPA AND EDF FOR AMEND- OF PARAGRApH 15 

This matter having come before the Court on the motion of 

Defendants United States Environmental Protection Agency and its 

Administrator, Carol M. Browner (collectively "EPA") for leave to 

modify the Consent Decree, as earlier modified by the Courr on 

August 21, 1998, with respect to Paragraph's l.d, l.g, l . h ( i ) -  

(iii), and the joint motion of €PA and plaintiff Environmental 

Defense Fund ("EDF") for leave to modify Paragraph 15 of the 

- -  

Consent Decree, 4 Y r l C  #!!e fkcc. - - 
IT IS ORDERED that the motion is GRANTED,A The Consent 

Decree shall be modified so tha t  Paragraphs 1 .d, 1 .g, and 1 .h ( 1 1  - 
(iii) s h a l l  s t a t e  as follows: 



&istinu Determinations 

1. EPA shall issue a determination, pursuant to 
section 3001 of RCRA, 42 U . S . C .  § 6921, whether to list 
each of the following wastes on or before t h e  dates 
specified below. 

* -* 

d. Paint Drod uetion wastes - EPA shall 
promulgate a final listing determination for 
paint production wastes on or before March 
30, 2002. This listing determination shall 
be proposed for public comment on or before 
January 28, 2001. This listing determination 
shall include the following wastes: solvent 
cleaning wastes (K078), water/caustic 
cleaning wastes (K079), wastewater treatment 
sludge (K081), and emission control dust or 
sludge (K082) f o r  which listings were 
suspended on January 16, 1981 ( 4 6  Fed. R e g .  
4 , 6 1 4 ) ,  and off-specification production 
wastes. 

* * * 
Inoraanic che mica1 industrv waste% - 9. 

€PA shall promulgate a final listing 
determination fo r  inorganic chemical industry 
wastes on or before October 31, 2001. This 
listing determination shall be proposed f o r  
public comment on or before August 30, 2000. 
This listing determination shall include the 
following wastes: sodium dichromate 
production wastes, wastes from the dry 
process for manufacturing phosphoric acid, 
phosphorus trichloride production wastes, 
phosphorus pentasulfide production wastes, 
wastes from t h e  production of sodium 
phosphate from wet process phosphoric acid, 
sodium chlorate production wastes, antimony 
oxide production wastes, cadmium pigments 
production wastes, barium carbonate 
production wastes, potassium dichromate 
production wastes, phenyl mercuric acetate 
production wastes, boric acid production 
wastes, inorganic hydrogen cyanide production 
wastes, and titanium dioxide production 
wastes (except €or chloride process waste 
solids). However, such listing 
determinations need not: include any wastes 
which are excluded from hazardous waste 
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regulation under section 3001(b) ( 3 )  ( A )  (ii) of 
' RCRA and f o r  which EPA has determined that 
such regulation is unwarranted pursuant to 
section 3001(b) ( 3 )  (C) of RCRA. 

* * f 

h. Dve and Diament wastes  

. .  

(i). Except as provided in subparagraph 
l(h) (VI, EPA shall promulgate a final listing 
determination for azo/benzidine dye and 
pigment production wastes on or before May 1, 
2000, or on or before-one year and 30 days 
after the unsealing in the consolidated cases 
of Maaruder Color Co. v. EPA, No. 94-5768 and 
Sun Chemical Co. v. EPA, No. 94-6432 (D.N.J.) 
(the "Mauruder litigation") of the 
information necessary for the publication of 
the notice of data availability referred to 
in this subsection l.h.i., whichever comes 
first. EPA will sign a notice of data 
availability on or before December 12, 1999. 
This listing determination shall be proposed 
for public comment on or before December 5,  
1994. This listing determination shall 
include the following azo/benzidine dye and 
pigments classes: azo, monoazo, diazo, 
triazo, polyato, azoic, and benzidine. 

Except as provided in 
subparagraph 1 (h) (v )  , EPA shall promulgate a 
final listing determination for anthraquinone 
dye and pigment production wastes on or 
before May 1, 2000, or on or before one year 
and 30 days after the unsealing in the 
consolidated cases of Maaruder Color Co. u, No. 94 8 aind ~$un Chem ical Co, v. EPA, 
NO. 94-6432 N. J. ) ('the ''MaQruder 
litigation") the i~nformation necessary for 
the publicat of thle not 
availabilit fer-& to i 
1. h . ii ., wh er cohes fi,rst. 
sign a notice of data availability on or 
before December 12, 1999. This listing 
determination shall be proposed for final 
comment on or qefore December 5 ,  1994. This 
listing detehmation shall include the 
following anthraquinone dye and pigmeht 
classes: anthraquinone and perylene. The 
deadline for proposing a listing 
determination shall not apply to wastewater 

(ii) . 

v. 
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treatment sludge from the production of 

(iii). Except as provided in 

* anthraquinone dyes and pigments. 

subparagraph l(h) (v), EPA shall promulgate a 

triarylmethane dye and pigment production 
wastes on or before.May 1, 2000, or on or 
before one year and 30 days after the 
unsealing in the consolidated cases of 
Maaruder Color Co. v. EPA, No. 94-5768.and 
Sun Chemical Co. v. EPA, No. 94-6432 (D.N.J.) 
(the "Mauruder litigation") of the 
information necessary f o r  the publication of 
the notice of data availability referred to 
in this subsection l.h.iii., whichever comes 
first. EPA will sign a notice of data 
availability on or before December 12, 1999. 
This listing determination shall be proposed 
for public comment on or before December 5 ,  
1994. This listing determination shall 
include the following triarylmethane dye and 
pigment classes: triarylmethane, 
triphenylmethane, and pyratolone. 

-final listing determination for 

IT IS FURTHER ORDERED that the Consent Decree shall be 

modified so that Paragraph 15 shall state as follows: 

15. EPA shall provide EDF and the Court with 
status reports on the progress of the actions under 
this Decree. Such reports shall be provided 0x1 a 
quarterly basis, beginning on the date three months 
after entry of this Decree by the Court. The reports 
shall include a description of the significant 
activities undertaken by EPA within the previous three 
month period and expected to be undertaken in the next 
three month period with respect to the comitnnents ' 

under this Decree. In the case of the listing 
determinatibns for paint production wastes, inorgani'c 
chemicals wastes, dyes and pigments wastes, and 
chlorinated aliphatics wastes required by Paragraphs 
l.d, .Q, .h, and .rn of the Decree, t h e  reports shall 
also include: 

' ?  

a. The actual or currently anticipated 
dates for completion of pre-proposal 
activities, including, but not necessarily 
limited to: 

i. preparation of the Section 3007 
questionnaire; 
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ii. 
questionnaire; 

the data collection process using the 

iii. waste sampling and analyses; 
iv. 
and presented to EPA manaaement 

first risk assessment results produced 
4 - - - - -  

v. workgroup closure on proposed rule; and 
vi. the Administrator's signing of the 
proposal. 

b. 
post-proposal activities, including, but not 
limited to: 

The actual or projected dates for completing 

i. 
ii. the organization and preliminary 
analysis of public comments; 
iii. workgroup closure on final rule; and 
iv. 
rule. 

concluding the public comment period; 

the Administrator's signing of the final 

c. 
the name of each EPA employee that actually 
performed activities directly related to the  
listing determination, the percentage of each 
employee's time o r  number of hours devoted to 
work directly related to the listing 
determination, and the specific activities 
actually performed by each person. 

For each previous three month period, 

Upon reasonable request, €PA shall provide EDF with 
additional information within 30 days of such request. 
In the event EPA fails to provide a status report in a 
timely manner, or EDF can reasonably conclude on the 
basis of the information provided in a status report 
that EPA will not meet one or more of its commitments 
under the Decree, EPA may undertake discovery pursuant 
to Rule 26 of the Federal Rules of Civil Procedure 
regarding such noncompliance with the terms of the 
Decree. 
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United States District Judge 



Rule 108(.k) List of Persons To Be Notified of Entry of Order: 

Karen L. Florini, E s q .  
Environmental Defense Fund 
1875 Connecticut Ave., N.W. 
Washington, DC 20009 

David J. Lennett, E s q .  
P.O. Box 71 
Litchfield, ME 04350 

Attorneys for Plaintiffs 

Daniel M. Flores, E s q .  
Department of Just ice 
Environment & Natural Resources Div. 
Environmental Defense Section 
P.O. Box 23986 
Washington, DC 20026-3986 

. Christina Kaneen, E s q .  
Environmental Protection Agency 
Room 541 West Tower, 'LE 132-S 
401 M Street, SW 
Washington, DC 20460 

Attorneys for Defendant 

G. William F r i c k ,  Esq. 
. Ralph Colleli, Esq. 
John P. Wagner, E s q .  
American Petroleum Institute 
1220 L Street, NW . 
Washington, I X  20005 

Douglas H. Green, Esq. 
Piper & Marbury, Esq. 
1200 Nineteenth St., NW 
Washington, DC 20036 

Rich Wasserstrom, E s q .  
American Forest and Paper Association 
1111 19th Street, N . W .  
Suite 700 
Washington, D.C. 20036 
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Michael Steinberg, E s q .  
Morgan, Cewis C Bockius 
1800 M Street, N.W. 
Washington, DC 20036 

Russell S. Frye, E s q .  
Collier, Shannon, Rill 6; Scott 
3050 K Street, NW 
Washington, D.C. 20007 
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